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Justice and Our Court System 


* 


Mr. Sears: The problem of seeing to it that every citizen in this 
rountry is able to secure justice is a key problem in a free society. As 
‘ohn Locke said, freedom under government is the freedom to have a 
<nown and stable law administered by an impartial judge. A rule of 
aw and not of men is the belief and the paradox of American freedom.* 

Tweed, should our listeners be concerned about our court system? 


Mr. Tween: They certainly should. The court system and the ad- 
ainistration of justice touch the life of every citizen in his home and 
'1 his business. It is the law which lays down the rules of the game of 
‘fe. Without the law and its administration by the courts, there 
would be nothing but resort to force. The administration of the law 
ot only is a protection given by the courts to the people against each 
‘ther and against criminal instincts which some of us still possess but 
- is also a protection against government. When Hitler started his 
se to power, the first thing that he did was to cut down the power of 
‘Ne courts. 


Mr. Sears: Spence, do you think that we can justify taking our 
hinds off the Russians and the high cost of living long enough to 
vorry about getting a better court system? 


Mir. Spence: We certainly must. All over the world the independ- 
ned of the judiciary seems to be disappearing. The judiciary is of the 
itraost importance to us in the preservation of liberty. Liberty and 
asiice go together; and the independence, competence, and the ability 


“For selections from the works of John Locke, see Edwin A. Burtt (ed.), English 
tiilosophers from Bacon to Mill (New York: Modern Library, 1939). 
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of judges are the most important factors in preserving liberty. There. 
fore, everyone must be constantly at work on means and methods o: 
improving our judicial system. 

Mr. Sears: Does anyone in the United States really think that we 
are faced with a serious problem in the selection of judges? 


Mr. Winters: Yes, indeed. Right now in about half the states 
which elect their judges there are movements of greater or less propor- 
tions to adopt a different system. In about a dozen of them these} 
movements have taken the form of active campaigns within the bar 
associations. For instance, I am very happy to report that only yester-} 
day afternoon, out at Colorado Springs, the Colorado Bar Association 
voted, by the very large vote of 111 to 40, to campaign in the next 
legislature for such reform. 


Mr. Sears: Is there anything wrong with the present judge and 
court system in the United States? 


Mr. Tween: There is nothing wrong with the system of justice, 
law, and the establishment of the courts. The difficulty is the human 
element, and particularly the difficulty in the caliber of our judges, 
which comes from the fact that politics enters altogether too much 
into their selection. That is true at the present time, whether we use: 


the elective system, as some states do, or whether we use the appoin- 
tive system, as other states do. | 


Mr. Spence: There is no doubt but that the political influence on 
the judiciary is very considerable. Whether it is corrupt or whether it 
is not corrupt, it is a wrong atmosphere for the administration of jus- 
tice. Justice must be administered outside the field of politics, and 
political influences and popular favor should have nothing to do with 
it. 

What the judge must do is to determine what is the fair and the 
right thing under the law as laid down by the legislature and our 
established law. That is the great function of the judge. To perform 
that function, he must be independent of everyone and everything. 
He must be trained, and he must be an intelligent, patient human 
being. 
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Mr. Sears: But is not the election of judges more democratic and, 
fter all, a better, more satisfactory way of selecting judges than the 
opointive system? 


_Mr. Tween: I think that that is probably not true. It is generally 
yeaght that the election of judges is democratic and the proper way 
» proceed in this country. On the other hand, that opinion is reached 
ithout really thinking the thing through—and one of the things 
hich should be done by the public is to think this thing through. 
‘hen we elect a judge by popular vote at the polls, it means that for 
e most part people are going to proceed upon the basis of a photo- 
iaph they have seen on a telegraph pole. It reminds me of the old 
atement that one cannot tell how far a frog can jump by looking at 
. Neither can we tell whether a man is going to make a good judge 
- looking at his photograph on a telegraph pole. What is needed is 
e instruction of the public in the qualities of the judge who is being 
‘ered for office. 


(Mr. Sears: Assuming that you are right about that, is it not true 
at elective judges are more liberal than appointive judges? Do they 
t make better law for the public? 


rR. SPENCE: I doubt whether any such proposition can be sup- 
ttted. We have had an appointive system in the federal courts ever 
ice the founding of our country, and nobody has ever charged that 
> federal courts, over any extended period, were more conservative 
in the elective judges within the state. In fact, Dean Pound of the 
trvard Law School made an elaborate study of this whole subject 
1 concluded that appointive judges were not supposed to be, but 
ee, more liberal than elective judges. Of course, what a liberal judge 
-nd what a conservative judge is no one can really answer. 


IMR. SEARS: Can you answer it, Tweed? 


Wie. Tween: I cannot answer the question of what a liberal judge is 
{what a liberal judge is not. But I can fill the gap perhaps by saying 

t che sort of man whom we want on the bench is a man with an 
un mind, one who is willing to take into consideration not only the 


os 


srg 


\ 
nd 


4 THE UNIVERSITY OF CHICAGO ROUND TABLE 


things which were done in the past but also the things which ought t 
be done in the present state of affairs. 


Mr. Sears: In that connection I should like to call attention to 
very good chapter in a good book by Professor Haynes of the Univer 
sity of California in which, I think, he effectively disposes of the argu 
ment that elective judges are more liberal (in the sense that they ar 
more tolerant of the legislative view and of the statutes enacted b: 
legislatures) than the appointive judges. I do not see any effectiv 
answer to what Haynes has written.” 


Mr. Tween: I would like to say a word for the theory of the ap 
pointment of judges. The theory of appointment of judges is not tha 
the power is put into the hands of a single man, perhaps the governo 
of the state, to do the appointing but that the power is in the peopl 
who cast votes for the governor to select as governor the man who ha 
the attributes necessary for the governorship—including, among othe 
things, the ability to appoint good, competent, and honest judge: 


Mr. Sears: Well, then, if all that can be said for the appointiv’ 
system, who in the world supports the elective system? 


Mr. Spence: My theory is—and I think that most people who hav 
really studied the subject agree—that the political personages, th 
political bosses, want to control the selection of the judges so that the 
can have a large say in the patronage—in the selection of clerks, ¢ 
secretaries, of referees, and of receivers. There is an enormous amour 
of patronage within the courts, and the politicians want to keep the 
controlled. It is a large reward which they can pass out. 


Mr. Winters: Judge Lummus, of Massachusetts, stated it vet 
well when he said that there is no harm in turning a politician into | 
judge, because he might be a good judge, but that the curse of tl! 
elective system is that it makes every judge a politician. | 


2See Evan Haynes, The Selection and Tenure of Fudges (National Conference 
Judicial Councils, “Judicial Administration Series,” 1944). 


3See Henry P. Lummus, The Trial Fudge (Chicago: Foundation Press, 1937). 


THE UNIVERSITY OF CHICAGO ROUND TABLE 5 


Mr. Sears: What is really bad about the present system of electing 
idges? Why should the public be concerned with the matter? 


| Mr. Tween: The public should be concerned with it, because there 
.ve been instances (and, alas, too many of them!) in which judges— 
-d, I will admit, both appointed judges and elected judges—have 
en found not only incompetent but dishonest. That has raised a 
‘at question as to whether the country is proceeding in the way in 
nich it should in the selection of those who are to sit on the bench. 
oelieve that, in the minds of people, that question is the real’ evil 
ith which we have to deal. If the public does not have confidence in 
2 courts, then the courts are not fulfilling the mission which is dele- 
ted to them by our form of government. 


Mr. Sears: What about the system in the United States? Are all 
2 states in the United States committed to the elective system, or 
3 there been a difference in our history? 


Mr. Spence: At the present time, as I understand it, the appointive 
item exists in New England and in some states in the South, in 
ginia, and, of course, throughout the whole federal system. Then 
tre are states, such as New York and others, in which there are 
‘tisan nominations and in which a Democrat runs against a Repub- 
in for judge. It makes no difference whether a man is a Democrat 
whether he is a Republican in the selection of judges. The policies 
1 the doctrines of those parties have nothing to do with the judge. 


«& 
Mr. Sears: Can we say that the old system in the United States, 
< system with which we started, was an elective system? Of course, 
include in that the election of judges in a number of states by the 
siature. Do you think that it is a good system to have our judges 
ted by the legislative body? 


Lx. Tweep: No, I think that that is one of the things which is past 
; gone. What we must do now is to institute some new system which 
| Possess the good qualities of both the appointive system and the 
tive system. 


MTT 
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Mr. Sgars: Today, are not the labor organizations and the peopl 
in the labor unions in favor of the elective system? And do you no 
think that it will be a difficult project to convert them to a syster 
contrary to that? 


Mr. Tween: It may be a difficult matter, but that is only anothe 
reason for trying very hard to do it. It is a further example of th 
political tieup. The labor parties have interested themselves in pol: 
tics, and politics have interested themselves in the labor parties, ani 
they both agree that it would be nice to continue the elective syste 


Mr. Spence: I agree with Tweed on that subject, and it seems t 
me that the real solution is the plan which combines the two—th 
Missouri Plan. This is the plan, in essence, which the Citizens Com 
mittee on the Courts here in New York is now advocating for thil 
state. ; 

Mr. Sears: Tell us, Winters, about the Missouri Plan. ) 

| 


Mr. Winters: The Missouri Plan was first designed by Alber 
Kales, of Northwestern University, about thirty years ago. It wa 
indorsed by the American Bar Association in 1937. In this plan th 
governor fills vacancies on the bench by appointment, but he does no 
have a free hand to appoint anyone who comes to his mind, for hi 
appointments are limited to the recommendations of a nominatin 
commission. In case a judge decides to run again, he is not compelle 
to run against competitors but is given the privilege of running solel) 
against his recordelf he does not run again, or if he dies or if there i 
a vacancy from any other cause, then the governor proceeds to fi 
the vacancy by appointment. 


Mr. Sears: I think that there is a possible weakness in the Mik 


souri Plan, although I am generally in favor of the plan. Do you cor 
cede any weakness in it? 


Mr. Winters: I would hate to at this point. 


Mr. Sears: Is not the chance small that a judge who has served 
short term or a long term and who is running against his record wi 
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ver be rejected by the voters? And do you not think that only a rather 
nall proportion of the voters will vote on the question of his record 
nyway? 


Mr. Winters: That was an argument at the time that the Missouri 
.aa was being adopted, but it has already been refuted by experience 
| that state. There was one Missouri judge whose record was not very 
»od, and a campaign was instituted, and he was turned out by the 
»ters. 


Mr. Sears: But I believe that the reasons for that occurrence were 
ro: First, he was associated with the Pendergast regime, and, second, 
fe Kansas City Star took out after him—and the Kansas City Star, 
ling the only metropolitan newspaper in the Kansas City district, 
Wwery powerful. 


\Mr. Tweep: What you are arguing about is not the Missouri Plan 
‘'t the fact that the voters are likely to continue a judge in office 
sether he has been elected or whether he has been appointed; and 
at, of course, is true. Whether that is a vice or a virtue, I am sure I 
i not know. In the ordinary case a judge who has served a term is 
bbably better qualified to go on serving a second term than someone 
agged in from the outside. 

{ agree that, if the judge has given a poor performance, the mere 
't that he has had the privilege of serving is no reason why he should 
ve again; but that is where we must give the public the information 
to how well, how badly, or how mediocrally the judge has performed 
! functions. 


Mr. Sears: Can we say that whether the Missouri Plan or any 
ilar plan will succeed will depend on the screening process, the 
-cting of candidates for the governor to appoint? If he gets good 
'didates, then, of course, the reelection process is fine; but if some- 
eg happens to send up poor selections to the governor to appoint, 
ny the plan is likely to be no better than what we now have. Would 
! egree to that? 

fe. Tween: Not entirely. I believe that if the judge who is ap- 
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pointed by the governor is not the kind of man who should be ap- } 
pointed, the electorate will speak when the time comes to speak. . 


Mr. Spence: I think that we are spending too much time on the . 
question of the selection of judges. There is also the very great reform | 
which must be accomplished of placing on the judiciary the responsi- 
bility for the judiciary’s cleaning out its own house. A judge at present | 
can be removed only by impeachment. Impeachment has been proved 
to be inefficient—a failure in every particular. There is now before the | 
voters of the state of New York a proposal for establishing a Court on 
the Judiciary, which would be a special court to remove judges for : 
cause. This Court on the Judiciary would consist of six judges, and a 
two-thirds vote of this court would be required to remove a judge. 
This provision adequately protects both the judge and the public. It 
will do a great deal of good in the improvement of our whole judicial 
system if judges know that there is a higher court to which the public | 
can appeal to have a judge removed for cause. Not only must we im-| 
prove the method of the selection of judges but we must have a sound 
and proper method for their removal. 


Mr. Sears: Do you think that this amendment will be adopted? 


Mr. Spence: It has been indorsed by both political parties. It was 
unanimously carried in two sessions of the legislature, in each house, | 
both the Senate and the Assembly, and I would think that it would be. 
carried very easily. 


Mr. Tweep: May I add that we need something like that ainendil 
ment to regulate the federal judiciary as well as the state courts? I 
Mr. Sears: I agree with that. I do not know of anything monn 
dilatory and more of a jest on the administration of justice than an. 
impeachment trial carried on in the United States Senate. I wish we) 
had more time to go into that. 

Why are not these remedies which have been suggested ado 


very readily? 


Mr. Winters: Inertia. It is very hard to get fundamental changes 
like these adopted. 


; 
| 
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Mr. Sears: Let us suppose that you lived in the state of Illinois, 
where, in actual practice, we cannot get a constitutional amendment 
adopted under the present method of voting. Then what would you 
sav? 
say! 


Mr. Winters: All the worse. 


Mr. Spence: This is a matter in which the public must take a direct 
and vital interest. These great reforms require either constitutional 
amendment or legislative action. The bar cannot bring about any such 
great reforms as these. The lawyers are very few. The public itself must 
be aroused and must take a definite interest in the subject. The 
lawyers can point the way and can give the leadership, but the public 
must take an active, positive stand on such great questions as these. 
It is for this reason that we organized, here in New York, the Citizens 
Committee on the Courts, which is made up both of lawyers and of 
laymen. 


Mr. Sears: I should like to add that recently there has been a 
decision rendered by the Chicago Civil Service Commission that two 
policemen should be ousted because they refused to waive the privilege 
against self-incrimination before a grand jury which sought to ques- 
tion them with reference to the conduct of their official duties. Now, 
Tweed, I should like to ask you whether you think a judge should be 
permitted to hold his office if he, upon being questioned by a grand 
jury as to the conduct of his office, asserts the privilege against self- 
incrimination and then seeks to continue in office at his own pleas- 


ure? 


Mr. Tween: Certainly not. He should lose his office immediately 
and automatically. The picture of a judge who will not answer a ques- 
tion asked him by a duly constituted prosecuting officer as to the con- 
duct of his office is not a happy one, and he should not be allowed to 
remain on the bench. 


Mr. Sears: Spence, has New York made any reform of that sort? 


A 


< Mk. Spence: Oh, yes. It is now grounds for an automatic removal 
‘of an officer of the state if he refuses to answer. However, that does 


= S 
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not apply to the judiciary in the state. But I have no doubt that this 
new court on removal would remove a judge who did raise the problem 
of such a privilege under those circumstances. 


Mr. Sears: Who in your state made investigations years ago which 
caused the adoption of that amendment? 


Mr. Spence: That was Judge Samuel Seabury, former judge of our 
Court of Appeals. 


Mr. Sears: He became convinced from that investigation, did he 
not, that too many judges and other officials were resorting to the 
privilege? 


Mr. Spence: Yes, and that was the reason for the adoption of the 
constitutional amendment. 


Mr. Sears: What is the remedy, then, which is needed in the 
United States for a new system of selection and removal of judges? 


Mr. Winters: The virtue of the appointive process is that it en- 
ables us to have judges who are intelligently and competently se- 
lected. The voters simply are not able thus to act when they are con- 
fronted with a list of names with which they are not acquainted. On 
the other hand, there is the virtue in the elective process in that it 
gives those same voters a last chance to turn out a man who is unsatis- 
factory. A combination of these two different virtues seems to me to 


be the remedy which we need, and that is what the Missouri Plan, in 
essence, is. 


Mr. Spence: This plan has the approval of the American Bar 
Association. I think that it is gaining the approval of the lawyers, and 
the Citizens Committee on the Courts supports this very plan. The 
plan, however, cannot be brought about and cannot be made effective 
unless there is popular support. There must be a constitutional amend- 
ment, and it is for this reason that the public should be instructed on 
these questions and should take a vital interest in this subject of the 
selection of the judiciary and of the removal of judges who are incom- 
petent. 


THE UNIVERSITY OF CHICAGO ROUND TABLE i 


Mr. Sears: Will this New York plan be submitted, also, at the 
November election? 


Mr. Spence: No, it will not. It will first have to pass at two sessions 
of the legislature, which will be very difficult to accomplish. 


Mr. Tween: As I understand the plan, it is simply that a governor 
appoints a judge. But the judge does not hold office for the full term 
or for life. He holds office only for a limited period, which is something 
like a year or a little more than that. It is then that the judge’s record 
is submitted to the electorate to pass upon his continuance as judge 
for a full term. Here is where the opportunity comes in for the public 
to be intelligently informed and to act on this information; and it is 
here that the lawyers, the bar, should do their part—to inform them- 
selves thoroughly about the conduct of the judges and to pass on that 
information to the public. 


Mr. Sears: What should each citizen and listener do to forward one 
of these plans, similar to the Missouri Plan? 


Mr. Winters: In the first place, he must inform himself about it. 
In the second place, he must be ready to follow the leadership of the 
bar or of whoever does carry it on. It is hard for an individual citizen, 
by himself, to institute such a movement; and yet the Missouri cam- 
paign succeeded because the citizens followed the leadership of the 
bar and of the Missouri Institute for the Administration of Justice. 
I am hopeful that a similar result will follow in Colorado, because the 
Colorado Bar is planning to enlist the support of the public in the 


same way. 
Mr. Sears: To whom in Missouri goes the chief credit for the adop- 
tion of the Missouri Plan? 


. Mr. Winters: I would hate to say. There have been so many 
people, and they all worked so hard and so unselfishly. 


= Mk. Sears: Do you think that the plan could have been adopted 
-without the hearty support of the St. Louis Post-Dispatch and the 
= Kansas City Star and possibly other papers? 


E 
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Mr. Winters: I doubt it. 


Mr. Sears: I do, too. Therefore, I think that any state is hard put 
to obtain a reform of this sort through a constitutional process unless 
it does have the support of publicity organizations such as the news- 
papers and the radio. 


Mr. Tween: The press, I believe, is very ready to give its support 
to these things; there is no doubt that it will give its support if it 
is asked and is properly advised as to the merits of the plan. 


Mr. Spence: IJ think so, too. 


Mr. Sears: Next month we are to have a separate judicial election 


in Chicago. We are going to elect twenty-one judges, all at once. 
What do you think of that? 


Mr. Spence: I think that it is a very bad situation. How a member 
of the public can be expected to go out and ascertain the qualifications 


of twenty-one candidates for judicial office seems perfectly impossible 
to me. 


Mr. Sears: We think that the American voters face a serious prob- 
lem of how to obtain a better court system, which is fundamental to 
obtaining justice. Society has no greater purpose than that. 

The answers we give are these: To abandon the election of judges 
and other court officials by popular voting. Instead, we should work 
for a system which will combine the best features of the appointive 
system, which is almost world-wide in its acceptance, with what is 
good in the elective system. Secondly, we should improve our method 
of eliminating judges who prove unfaithful to their high offices. 
Thirdly, we must adequately protect the public by retiring aged and 


disabled judges on generous pensions. All this is a program which calls 
for the best efforts of the American people. 


| 
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A Special Supplement on 


THE AMERICAN SYSTEM FOR 
JUSTICE 


Important as are efficiency and dispatch in the federal courts, they are infinitely 
more tmportant in the courts of the states. It is in the state courts that the great 
mass of ordinary civil litigation is tried. It is by the state courts that most of the 
criminal laws are enforced. And it is from the action of the state courts, rather 
than from the federal courts, that the efficiency of democracy in the all important 
matter of administering justice is judged by the people at large.—Hon. Joun J. 
Parker, Senior Judge of the United States Circuit Court of Appeals, Fourth 
Circuit (from an address, “Improving the Administration of Justice: Modern 
Procedural Developments,” delivered at the Convention of the State Bar 
Association, October 20, 1942, at New Haven, Connecticut). 


* 


A PRACTICAL PROGRAM FOR PUBLIC COOPERATION 
WITH THE BAR* 


EARL WARREN 


Governor of California 


WW: ARE living in an age when peo- This stepping up of public interest 
ple everywhere are questioning has been going on for many years. We 
many of the things they have long find today, more than ever before, 
taken for granted. They are asking, that the public is getting away from 
and in some cases demanding, a_ its attitude of detachment. It not 
greater participation in the things only wants our governmental institu- 
that affect their welfare. They have tions to serve its needs, but it insists 


' become more conscious of the exist- on taking a hand in making them do 


ane 


ence and the operation of their gov- so. This is a sign of the times. 


ernment and of things closely related The surprising thing, to me, is that 
to government. this tide has not reached the adminis- 

* Reprinted by special permission of tration of justice before this. Perhaps 
the author and of the American Bar As- the reason is that people have been 
sociation Fournal, February, 1947. finding their way, and have been 
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turning their attention to other fields 
they believe to be more immediately 
bound up with their lives—and more 
urgently in need of scrutiny. Never- 
theless, the tide is surely running. 


THE AMERICAN BAR ORGANIZES 
FOR COOPERATION 


The American Bar Association has 
already set up two of its committees 
to carry on this program for coopera- 
tion—one of them composed exclu- 
sively of non-lawyers. Judge Bolitha 
J. Laws has been demonstrating in 
his own District of Columbia that 
the bench and Bar can bring about a 
greater degree of cooperation with the 
public by calling men and women 
from the ranks of labor, business, and 
the professions, into the Courts to 
see what the administration of justice 
is all about—and to give their sug- 
gestions and their help for its im- 
provement. 

If carried out in all of the States 
of the Union—and in the local com- 
munities—this program will speed 
the day when the administration of 
justice will be regarded in the United 
States less as a baffling mystery and 
more as a familiar and well under- 
stood American institution. 

This proposal for greater coopera- 
tion is based on a somewhat belated 
recognition of the need for more gen- 
eral understanding that the adminis- 
tration of justice is not a vested 
monopoly of lawyers and judges, but 
on the contrary is the property of all 
the American people—a system de- 
signed for the protection of their per- 
sonal and property rights in a free 
and orderly society. 

Millions of Americans go through 
their lives without ever coming into 
contact with any phase of the ad- 


ministration of justice—either civil 
or criminal. To these people, the 
Courts seem far removed and seem to 
have little bearing on their lives. Yet 
the fact is that our American Court 
system is inseparably connected with 
the lives of all our people, whether 
they use it or not, in much the same 
way that the fire department func- 
tions for the protection of homes 
which never burn. 


OUR SYSTEM OF JUSTICE IS 
FUNDAMENTAL 


Today, more than ever before, it 
is becoming dramatically apparent to 
observant people that the adminis- 
tration of justice as we have it in 
America is the fundamental distinc- 
tion between our country—living 
under a rule of law—and those un- 
fortunate countries that have been 
living under the rule of a clique of 
men. 

This fact seldom occurs to many 
Americans simply because they are 
unfamiliar with the law in action. 
They have come to think of the ad- 
ministration of justice as something 
over which judges and lawyers have 
assumed complete control, and many 
people are pretty well convinced 
from the little they see and the many 
things they hear that the legal pro- 
fession has not done such a good job. 

There is no doubt in my mind that 
there is a widespread belief that our 
regular Courts are too slow, too ex- 
pensive, too out of touch, to do the 
job. 

Lawyers have long been concerned 
about the indiscriminate expansion of 
this system and the abuses it has de- 
veloped. Laymen themselves have 
come to describe and decry the gen- 
eral result as the evils of bureaucracy. 
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The lawyers are thinking of the 
situation in one way and the public 
in another. It is about time for the 
legal profession and the public to get 
together on their thinking. 

This is a fundamental American 
problem in which both lawyers and 
Jaymen have an interest, and to the 
sciution of which both must con- 
tribute. Together they will have tode- 
termine to what extent this change is 
zood and beyond which it will be 
oad for this country. 


THE PUBLIC CAN HELP REFORM 
ABUSES 


There is a very definite place in 
he administration of justice for the 
pusiness ‘““know-how”’—the practical 
Fhorse-sense,” if you will—of the 
American public—qualities that have 
een so effective in the development 
bf this country. 

For those who doubt the useful- 
ess of public participation I recall 
at the strongest impetus for reform 
'f Court procedure has come, not 
nly in this country but in England, 
-ot from judges or lawyers, but from 
aymen whose patience with Court 
ongestion and delay had become ex- 
austed. 

During the early 1930’s, the Lon- 
on Chamber of Commerce, the Bos- 
on Chamber of Commerce, and the 
Mferchant’s Association of New York, 
aade their own independent investi- 
ations of Court conditions; and in 
ach case their recommendations 
>ere constructive, and remarkable 
tforms were obtained, either from 
ac Courts themselves, or from the 
,3gislatures. The expansion of the use 
- the Judicial Council can be largely 
tributed to this influence of laymen. 
As a matter of fact, one State of 
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the Union—Texas—has already gone 
so far as to require by law that its 
Judicial Council shall have at least 
two laymen among its members. 


INFORMATION AND JUDGMENT 
FROM LAYMEN 


It seems to me that business men, 
working with the Bar Association and 
the Courts, should be able to tell the 
profession why they would often 
rather sacrifice their claims than sub- 
mit to what they conceive to be the 
delays, the costs and the complexities 
of Court procedure. 

Representative groups of working 
men and women would undoubtedly 
be able to shed light on why the 
Courts of this country have received 
comparatively little recognition as 
appropriate forums for the adjudica- 
tion of many kinds of industrial con- 
troversies. 


SPECIFIC FIELDS OF COOPERATIVE 
ACTION 


Civic organizations could en- 
lighten us on the reasons for the in- 
ability of traffic Courts and other en- 
forcement agencies to stop the 
mounting wave of accidents and 
deaths on the streets and highways of 
America. 

This very situation has been a 
most disturbing one to us in Cali- 
fornia. Only last month I turned to 
our State Bar for help. I asked it to 
take part in a crusade for public 
safety, to re-examine our traffic laws, 
to check our methods of handling 
traffic violations, both on the high- 
ways and in the Courts. 

In the field of juvenile delin- 
quency, welfare agencies have a 
wealth of practical experience with 
which to help those Courts that daily 
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face an astounding number of young- 
sters whose delinquency poses one of 
the saddest problems of American 
life. 

In my own State we have what 
is called the California Youth Au- 
thority, charged with the responsi- 
bility for dealing with young offend- 
ers under 21 years of age. This Youth 
Authority—entirely apart from its 
correctional and custodial work—has 
been trying to get at the preventional 
side of this problem by bringing our 
juvenile Courts into closer coopera- 
tion with other community agencies. 
We have made some progress, but 
the surface has only been scratched. 

Laymen could tell us a great deal 
more about our criminal Courts 
which so many lawyers and judges 
spurn as being unworthy of their tal- 
ents. 

The average person comes in con- 
tact only with the inferior Courts 
where there is often a lack of dignity 
and sometimes only a superficial 
veneer of justice. I believe the laymen 
could tell us something about im- 
proving the administration of justice 
in these Courts that grind out so 
much of the daily grist of the mill of 
justice—particularly in view of the 
Judges on the higher Courts. 

Then, there is the need for 
familiarizing people with their obliga- 
tions as jurors, with their duties as 
witnesses and their rights as litigants. 

Too often judges have assumed 
that people are already properly in- 
structed. They have too often neg- 
lected to extend those courtesies and 
conveniences that will help citizens 
do their part consistently with their 
own busy lives. 

My own experience in Court for a 
quarter of a century has left me with 
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the conclusion that miscarriages c/ 
justice result more often from the be; 
wilderment of witnesses on the stani’ 
than from intentional deception—/ 
and that erroneous verdicts resul] 
more often from the confusion c? 
jurors than from their prejudice. — 

Only by bringing people in, to ge 
their attitude, their problems an 
their suggestions, will we be able t) 
correct these deficiencies. 

There is a great deal to be done 
It cannot be done overnight. This is } 
long-range program, and the progres}, 
will be slow. 

But in my opinion the value ¢ 
future cooperation with laymen ca) 
be demonstrated by a review of th| 
long struggle that has been made i} 
the past to attain a decent degree c) 
cooperation, even within the lege 
profession itself. 

After the Civil War, the foundin® 
in 1870 of the Bar Association of th’ 
City of New York opened a period 
cooperation among lawyers which ha) 


present day. 

I think it is worthy of note—an’ 
evidence of the willingness of th 
legal profession to render publi 
service—that the first organizatio’ 


came through: an effort of the lawyey 
of New York City to wage we 
against the notorious Tweed Rinj 
which at that time had brought pul} 
lic service and the administration ¢ 
justice to their lowest ebb. 

The American Bar Associatic! 
was founded in 1878. In the beginnir) 
there was little effort to improve tl 
profession or the administration 
justice, but it is significant that th 
original letter of invitation sent o 
by Judge Baldwin, the real founder : 


u 
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his Association, stressed the point 
hat it could be made an agency “‘for 
“reat service.” 

Since that time the legal profes- 
aon, through local, State, and na- 
ional, Bar Associations, has been 
ble to make steady strides toward 
us goal of public service. 

It has worked to improve the legal 
wrofession itself by establishing 
dgher educational standards and 
itricter ethical requirements. 

It has made a laborious and a very 
raluable contribution to the public 
y encouraging and bringing about 
niformity of state laws. 

It has tackled the stupendous 
work of restating the common law, in 
n effort to bring greater clearness 
nd certainty to principles that had 
ecome obscured by an accumula- 
ion of precedents. 

It has worked with the law schools 
f the country in the field of legal re- 
earch, in an effort to bring the ad- 
ninistration of justice more into 
eeping with changing social and 
conomic conditions. 

Under the leadership of the late 
wadge Benjamin Cardozo of New 
‘ork, it set out to bring judges into 
ne field of cooperation by the estab- 
shment of the Judicial Councils we 
ow find in every State, to better 
wganize the work of our Courts. 

Since 1938 the American Bar As- 
ociation has been hard at work on 
‘ specific and constructive program 
f procedural reform. 

it is true, therefore, that a great 
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deal has been accomplished during 
recent years as a result of cooperation 
among lawyers, judges and law 
teachers, but few of us would be 
willing to deny that there is still a 
great deal to be done to bring the ad- 
ministration of justice to a point that 
will foreclose public criticism and 
capture public confidence. 

We can say that the legal profes- 
sion has now attained a sufficient 
degree of cooperation within its own 
ranks to justify a program of public 
participation that will help us to 
expedite and complete our work. 

We who belong to the legal pro- 
fession, we who have devoted years of 
our lives to the administration of 
justice—some as judges, some as 
lawyers, and many as public officers 
—understand how essential this 
process is in a democracy. 

America cannot be held together 
merely by the operations of the 
market place or solely by the letter of 
the law. 

As a democracy its strength de- 
pends upon the willingness of people 
to live and work together in a spirit 
of unity. 

Recognizing this, we of the legal 
profession, the craftsmen of the ad- 
ministration of justice, will derive our 
greatest satisfaction from working in 
this spirit of unity with those for 
whom we build; and what is more, we 
will build more usefully and endur- 
ingly—not for ourselves alone, but 
for our country—the hope of the 
world. 
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JUDGES: THEIR SELECTION AND TENURE* 
HONORABLE LAURANCE M. HYDE 


Judge of the Supreme Court of Missouri 


A judiciary selected by executive 
appointment, with confirmation by 
the Senate, and with life tenure, was 
established by the constitution as an 
independent branch of our govern- 
ment. This example of life tenure was 
either followed or preceded in the 
constitutional provisions of ten of the 
original thirteen states (although 
judges were chosen by the legislature 
in some) and by eight of the eleven 
new ones admitted before 1830. But 
during the next 25 years, 15 states 
changed to short terms filled by 
popular election. Every state ad- 
mitted after 1846 adopted that sys- 
tem. Now only three states (all being 
among the original thirteen) retain 
life tenure, and only two of them have 
the appointive system. 

Why was this situation so radically 
changed between 1830 and 1850? Many 
explanations have been made. Jeffer- 
son’s personal differences with Mar- 
shall and other controversies over 
the acts of early federal judges re- 
sulted in a change of his views and 
influenced others. Some of the other 
reasons most frequently given are: 
the growth of the west and the desire 
to break the political monopoly of 
the more aristocratic groups in the 
older states; the wave of democratic 
fervor which swept over the world, 
bringing about universal suffrage 


* Excerpted from an address delivered 
before the American Political Science As- 
sociation, December 28, 1946, Cleveland, 
Ohio. Reprinted by special permission (see 
Fournal of the American ‘udicature 
Society, February, 1947). 
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throughout America, and resulting in” 
Revolutions of 1830 and 1848 in! 
Europe; the recollection of many} 
Irish immigrants of harsh prosecu-7 
tions arising out of eighteenth cen-' 
tury movements for Irish freedom as} 
well as the earlier persecutions by’ 
English and Scotch judges, all of) 
which were partly responsible for 
waves of immigration to America;' 
the unpopularity of lawyers and their 
creditor classes they often repre-' 
sented. Whatever the reasons were, | 
it is fairly obvious that the move-' 
ment went too far, resulted in the im-} 
pairment of judicial independence’ 
and lowered the standing of the’ 
judiciary in our state governments. | 
James Bryce, writing in 1889 com-! 
mented: “Any one of the phenomena’ 
I have described—popular elections, | 
short terms, and small salaries— 
would be sufficient to lower the char-. 
acter of the judiciary. Popular elec-: 
tions throw the choice into the hands) 
of political parties, that is to say, of 
knots of wire-pullers inclined to use 
every office as a means of rewarding 
political services, and garrisoning 
with grateful partisans posts which 
may conceivably become of political 
importance. Short terms oblige the 
judge to remember and keep on good) 
terms with those who have made him: 
what he is, and in whose hands his 
fortunes lie. They induce timidity, 
they discourage independence.” 


THE FACTOR OF EXPERIENCE 


Other harmful effects resulted from 
these factors. Where tenure is secure, 
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so that judges may be sure that 
judicial work will be a life career, 
they can have time to study and 
utilize the best judicial methods. 
Fiowever, where the turnover of per- 
sonnel is frequent as is usually true 
in states closely divided politically 
if judges are elected on party tickets, 
judges cannot expect to stay on the 
bench long enough to have much 
inducement to thoroughly study and 
perfect their work. To do best judicial 
work, or even to learn the best meth- 
ods for doing it, years of research and 
experience are required. Many judges 
ido good work from the beginning of 
their service, but, as in any other 
work, all can learn to do better work 
an the hard school of experience. 
[There has been a vast waste of 
judicial talent in many of our states 
iby turning men out of judicial office 
about as soon as they have begun to 
dearn how to best do the job. This 
situation has been one of the greatest 
of all handicaps to progress toward 
better judicial methods. 


On the subject of short term 
tenure with elections on political 
tickets, a former Chairman of the 
Judicial Administration Section of 
the American Bar Association, Judge 
Henry T. Lummas of Massachusetts, 
1as pointedly stated that even a 
dolitician may make a good judge if 
fe can stop being a politician when 
ne goes on the bench but that it is a 
great handicap to have a system 
which requires a judge to be a 
oolitician to remain a judge. The 
Youndation of our whole law enforce- 
ment system must be respect of our peo- 
ble for the law and this must depend 
méinly upon confidence in the inde- 
oendence, ability and integrity of the 
iudges who apply it. There must be 


no partisanship in the administration 
of justice and there should be none in 
the selection and tenure of judges. 


THREE DIFFICULT PROBLEMS 


Nevertheless it must be recognized 
that there are three difficult problems 
of judicial selection and tenure, 
namely: How to select a man who is 
competent to be a judge?—How to keep 
him on the bench if he does become a 
good judge?’—and, How to get rid of 
him if he does not? First and most 
difficult, we must find a man with the 
three essential qualities of personal 
integrity, judicial temperament, and 
adequate legal training; then make 
the judge’s tenure depend as much as 
possible upon the record he makes in 
service on the bench. As Dean Roscoe 
Pound has commented: “Too much 
thought has been given to the matter 
of getting less qualified judges off the 
bench. The real remedy is not to put 
them on.” 

In recent years there has been a 
tendency toward improving the stand- 
ards of the state judiciary, especially 
to free the judges from dependence 
upon politicians and political parties. 
In several states the terms have been 
lengthened, particularly for appellate 
court judges. In others judges no 
longer run on party tickets. It is an 
old saying that by looking at a frog 
one cannot tell how far he can jump. 
It is likewise true, although perhaps 
not as fully realized, that by seeing a 
man’s picture on a telephone pole, 
voters cannot tell whether he pos- 
sesses the three essential judicial 
qualities. Many voters have little 
more than this as a basis for their 
decisions on state-wide judicial of- 
ficers or even on local judicial of- 
ficers in large cities. [¢ requires per- 
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sonal acquaintance to determine wheth- 
er a man has the essential judicial 
qualities. Often, in rural districts of 
small population, the majority of the 
voters either do have such personal 
acquaintance with candidates for 
judicial office or know someone who 
has. This was particularly true in the 
past when a term of court was a great 
event and gathering place for people 
of rural counties and when most of 
the men of every community had 
the informative contacts of jury 
service. In elections on a state-wide 
basis, people may learn something of 
the personality and ability of candi- 
dates for governor or senator, who go 
about the state appearing before 
large crowds discussing their views 
concerning governmental policies in 
which the voters are intensely inter- 
ested. Since judges cannot do this, 
voters do not expect to see state 
judicial candidates or to be able to 
have any sure source of information 
about them. Therefore, they do not 
get interested in them and either vote 
blindly or follow the suggestion of 
someone who does have an interest. 


This lack of interest, because of 
lack of sure means of information, is 
the reason why attempts at complete- 
ly open non-partisan judicial elec- 
tions, on a state-wide basis, usually 
show no better results than elections 
on political tickets. Party labels are 
sometimes better than no labels at 
all. If voters have no means of their 
own for selection, necessarily, some- 
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weakened their responsibility and 
helped the chances of the self- 
advertiser and the machine-made or } 
pressure group candidate; and this is | 
so perhaps even to a greater degree § 
of non-partisan state-wide elections. 
Another trouble is that the political- | 
ly minded frequently consider a 
judicial position like any other office, © 
as only a reward for the faithful, and § 
are likely to overlook the necessity | 
for other requisite qualifications. The | 
same thing may be true even in the 
system of appointment by the chief | 
executive, whether with or without / 
the check of Senate or other con- | 
firmation. 

Fust as bad too is the fact that, un- | 
der the party primary and election } 
system, tenure depends even more | 
than selection, upon issues wholly ir- | 
relevant to any judge’s ability, record } 
or qualifications. This has been illus- 
trated by recent experience in Mis- } 
souri, where, in twenty years between | 
the first and second World Wars) 
(1919 to 1939), only twice (1922 = 


1936) was a judge of the Supreme 
Court of Missouri who had served a 
full ten-year term re-elected to an- 
other term. The ten elections during | 


party issues. One able former member 
of our Supreme Court said that he 
was elected to be a judge in 1916 be- 
cause Woodrow Wilson had kept us 
out of war; and that he was retired 
from office in 1920 because he had 
not. 


} 
one must make a selection for them. 
Since a political party must take the 
responsibility for failures of its 
candidates, party leaders will make 
an effort to obtain more or less in- 
telligent selections. However, the 
nominating primary election has 


this period all turned on 


MISSOURI VOTERS UNDERSTOOD IT 

When this new plan was ptopoalll 
in Missouri, almost everyone said it! 
had no chance of adoption. Even its 
sponsors thought they were beginning 
a campaign of education which would 
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require several submissions. To the 
surprise of everyone, the amendment 
was adopted at the 1940 election by 
more than 90,000 votes. Its oppo- 
nents said that the people did not un- 
derstand it, and obtained its resub- 
mission by the 1941 Legislature. It 
‘vas then retained by more than 180,- 
000 votes. Therefore, when a conven- 
tion was assembled in 1943 to frame 
a new constitution for Missouri, this 
plan was reincorporated in it without 
change except to place more judges 
under it. The popularity of this non- 
partisan court plan with the people 
of our state was an important factor 
in bringing about the adoption of a 
progressive modernized constitution 
in 1945. 

All of our appellate courts are un- 
der the new plan; but only the trial 
courts (circuit courts) of St. Louis 
and Kansas City are under it. As to 
all other trial courts (circuit courts) 
of the state, it is optional with the 
voters of any circuit to adopt it in a 
local option election if they want it. 

Under our plan, when a judge has 
been appointed and he has served one 
year, the people vote in the next gen- 
eral election following such year of 
service upon the question of whether 
or not this judge shall have a full 
regular term (trial courts, six years; 
appellate courts, twelve years). 
Thereafter, a judge given a full term 
must, at the expiration of each term, 
submit his declaration of desire for 
another term to be voted on by the 
people. Likewise, all judges in office 
at the time the amendment was 
adopted were required to be voted on 
by the people to get another term. At 


all such elections, the judges’ names 
are placed on a separate judicial bal- 
lot, without party designation, the 
only question submitted being: 
“Shall Judge. ..., of the... court, 
be retained in office? Yes. No.” Vot- 
ing is by scratching one answer and 
leaving the other. Thus the judge has 
no opponent, and runs against no 
political party, or national political 
policy, but only on his record of serv- 
ice on the bench. Unless that record 
is corrupt’ or obviously inefficient, 
there is every reason to expect that 
he would receive a favorable vote. 
Certainly, the voters may, if they de- 
sire, dispense with the services of a 
judge whom they believe has proven 
himself dispensable. They have al- 
ready done so in one instance in an 
election under this plan. 

No one should claim that this new 
method is fool-proof or that it will 
operate automatically to select good 
judges. Like all institutions of democ- 
racy, it will require eternal vigilance to 
prevent its perversion and to make it 
work properly. One can build the 
finest automobile and put it in the 
best possible mechanical condition, 
but the best machine will not have 
any more sense than its driver has. 
Likewise, the dest governmental meth- 
ods require public interest and intelli- 
gence to make them function properly. 

The bar should give the public in- 
formation concerning the record and 
qualifications of judges whenever a 
vote is to be taken on their retention. 
An independent and courageous bar 
and an enlightened public are both 
necessary to the complete success of 


this plan. 
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SELECTION AND TENURE OF JUDGES* 
GLENN R. WINTERS 


....In a democratic state the 
president, governor, or chief execu- 
tive, whatever his title, succeeds the 
king as individual representative of 
the people and head of the govern- 
ment, and so it is not surprising that 
following the Declaration of Inde- 
pendence several of the new states 
vested the responsibility for judicial 
appointments in the government. 
After the recent experiences with roy- 
al governors and their appointments, 
however, none of them was willing to 
grant that power without certain re- 
strictions and safeguards. Chief of 
these was that the appointment 
should be subject to the approval of 
some group of citizens. In Pennsyl- 
vania and Delaware this was the 
legislature; in Massachusetts and 
New Hampshire and Maryland it 
was the governor’s council; and in 
New York there was a special “‘Coun- 
cil of Appointment” consisting of the 
governor and certain members of the 
legislature. When the federal govern- 
ment was organized a few years later, 
its constitution provided, as we all 
know, for appointment of federal 
judges by the president “‘by and with 
the advice and consent of the 
Senate.” 

That this method of selection has 
produced a generally able and up- 
right federal bench throughout our 
century and a haif of national exist- 
ence may not be denied. There is no 


* Selections from an address before the 
Sixty-fifth Annual Meeting of Bar As- 
sociation of the State of Kansas, May 23, 
1947, Topeka, Kansas. Reprinted by 
special permission. 


doubt that in the hands of a sin- 
cere and conscientious executive it 
will put good men on the bench 
and that the confirmation device is 
helpful in deterring a less sincere 
executive from making unworthy 
appointments that might not be ap- 
proved by the confirming body. Also, 
since the “advice” as well as the 
“consent” of the Senate is called for 
in the federal plan, the burden of the 
responsibility is spread, and, two 
heads being wiser than one, the re- 
sult usually is and ought always to be 
good. There have been many quota- 
tions of Dean Roscoe Pound’s re- 
mark that the people of Massachu- 
setts ought to get down on their 
knees every day and thank God for 
their appointive judiciary, and some 
states that have tried other methods 
are at this moment seriously con- 
sidering a return to this one. 
Although the federal plan oper- 
ates with a high degree of success, it 
has occasionally broken down, both 
there and in the states; and, when 
that has happened, it has been be- 
cause selection of judges under that 
plan is not sufficiently insulated 
from the pressure of political forces. 
A president or governor is a political 
officer who reached that position by 
winning in the game of politics. The 
same is true of the members of the 
Senate. Under our bipartisan politi- 
cal system, with rare exceptions, all 
of them are active members of one 
or the other of two leading political 
parties. Appointments to any kind 
of public office always are important 
political prizes. Federal judicial ap- 
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pointments can be and have been 
used as rewards for political favors, 
as consolation for political allies de- 
serted by their constituents, and to 
secure a judiciary favorable to a cer- 
tain legislative program. There is 
probably no legitimate cause for 
complaint here so long as the ap- 
pointee measures up to the standards 
rightfully expected of a judge. That, 
however, has not always been true. 

In the troubled times just before 
the Revolutionary War, it was the 
legislatures of the Colonies that 
championed the people in their strug- 
gle against the king; and so it is not 
surprising that seven of the Colonies 
—Connecticut, Rhode Island, New 
Jersey, Virginia, North Carolina, 
South Carolina, and Georgia—upon 
attaining statehood, intrusted selec- 
tion of judges to the legislature. Most 
of those dropped away, until today 
that method is employed only in 
South Carolina, Virginia, and Ver- 
mont, and to a partial extent in 
Connecticut and Rhode Island. It is 
said to be reasonably satisfactory in 
Vermont and Virginia, but an Ameri- 
can Bar Association survey a few 
years ago brought complaints of 
“Jegislative log-rolling and political 
back-scratching”’ in Connecticut, of 
excessive appointments from among 
the legislature’s own members in 
South Carolina, and of open warfare 
between the legislature and Supreme 
Court in Rhode Island. 

Five years was enough of that for 
Georgia, and in 1793 that state be- 
came the first to adopt the principle 
of popular election of judges. During 
the two or three next succeeding dec- 
ades, and especially during the 1820’s, 

| inown as the era of Jacksonian de- 
Bocracy, popular election for short 
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terms was idealized as the solution of 
all governmental problems. Resist- 
ance to change of any kind was 
strong, but Mississippi discarded ap- 
pointment for election in 1832 and 
New York did the same in 1846, and 
thereafter one by one many of the 
older states and all the new ones 
adopted the elective method. By the 
time of the Civil War, judges were 
elected in twenty-two of the thirty- 
four states, and today the score is 
thirty-eight out of forty-eight. 

The proper use of the elective 
process in a democratic society is to 
give the people an opportunity to 
choose among well-known candidates, 
committed to well-known views and 
policies, for the important legislative 
and executive posts of the commu- 
nity, state, and nation. The persons 
thus selected should then have a free 
hand to choose by appointment such 
assistants and subordinates as will 
help them to carry out the policies to 
which they are pledged, with full re- 
sponsibility on their shoulders if prop- 
er appointments are not made. The 
soundness of these principles has been 
generally recognized, even though 
the long ballot still persists to too 
great an extent. 

There is no legitimate place in 
this picture for the election of judges. 
The choice among judicial candi- 
dates lies properly in evaluation of 
their personal integrity, intelligence, 
legal training, and judicial tempera- 
ment. In a small community where 
each of the few laywers is more or less 
of a public figure, the voters are able 
to select from among them with rea- 
sonable wisdom for whatever offices 
they may need to fill. It has been re- 
marked that in such a place practical- 
ly any group could pick the judges— 
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not only the voters, but the county 
medical society, the women’s clubs, 
or the war veterans. This is not, how- 
ever, an argument for popular elec- 
tion of judges even in those places. 
The chances are that if the candi- 
dates were all home-town boys and 
girls the voters could do a fairly good 
job of selecting high-school teachers, 
too, and so could the veterans’ or- 
ganizations; but the proper way 
would still be for the superintendent 
of schools to do it. There is probably 
no community in the world where 
high-school teachers are elected by 
popular vote, and yet the determina- 
tion of the professional qualifications 
of a judge requires as much care and 
professional skill in the chooser as 
does the selection of a teacher of 
mathematics, civics, or French. 

There are practical as well as the- 
oretical objections to the election of 
judges. Normally the voters, even in 
their ignorance, have nothing like a 
free ballot. Whoever makes those 
nominations actually exercises a de 
facto power of judicial appointment, 
but influenced entirely by political 
considerations. In states where they 
have sought to avoid that by having a 
nonpartisan primary, the effect has 
been to deprive the judicial candi- 
dates of the benefit of party responsi- 
bility, and to make the primary elec- 
tion a free-for-all not only for legiti- 
mate judicial candidates but for any 
lawyer who may think it would bene- 
fit his practice to have his picture 
posted throughout the county as a 
candidate for circuit judge. It is hard 
to get good lawyers to compete in 
such a scramble; and a second-rate 
judiciary is the result. 

The situation in either event lends 
itself admirably to the operations of 
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local political machines, whose cor- 
ruption of the judiciary has been re- 
sponsible for reform movements at 
one time or another in most of the 
leading American cities. Indeed, a 
survey a few years ago showed that 
dissatisfaction with judicial election 
existed in all but a half-dozen of the 
states making use of that method; 
and at this very moment there are 
definite reform movements, or agita- 
tions for it, in nearly half of the forty- 
eight states. 

When we begin to consider the 
lines along which this reform might 
be directed, we become aware of 
something in the nature of a dilemma. 
The appointive process, on the one 
hand, has a long and impressive rec- 
ord of satisfactory service, due large- 
ly to the fact that it makes possible a 
careful, intelligent, and professional 
examination of the candidates’ quali- 
fications and a choice on the basis of 
those qualifications. Yet we have 
found that under certain circum- 
stances it is subject to abuse and has 
been badly abused. The elective 
process, on the other hand, in spite of 
the array of drawbacks we have just 
enumerated, is still in use in a ma- 
jority of the states and tenaciously 
clung to by many people. Their de- 
mand for elected judges, like their 
demand for jury trial, is a manifesta- 
tion of a deep-rooted determination 
among free people to keep in their 
own hands control over the processes 
whereby their lives, liberties, and 
properties are disposed. Recalling the 
unholy Court of Star Chamber and 
the Bloody Assizes of an earlier day, 
we cannot say that they are wrong in 
that determination. If this dilemma 
can be solved, it will be by a plan that 
preserves the informed and intelli- 
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| gent choice that is the strong point of 
the appointive system, and yet leaves 
| unimpaired such part of the elective 
| process as the voters can use to re- 
serve for themselves some form of 
ultimate control over the judges ap- 
-peinted to serve them. 
To Albert M. Kales, brilliant and 
original thinker in the Northwestern 
University law school and one of the 
founders of the American Judicature 
Society, belongs the credit for leading 
the way toward such a solution. At 
the time of the founding of the Amer- 
ican Judicature Society, in July, 
1913, acommittee of which Kales was 
a member designated judicial selec- 
tion as one of the first topics for the 
new organization’s research. 

After many years of debate and 
discussion, the Kales plan in 1937 was 
given the powerful support of the 
American Bar Association. Here is 
the text of the plan as indorsed by the 
American Bar Association: 

“a) The filling of vacancies by ap- 
pointment by the executive or other 
elective official or officials, but from a 
list named by another agency, com- 
posed in part of high judicial officers 
and in part of other citizens, selected 
for the purpose, who hold no other 
public office. 

“6) If farther check upon appoint- 
ment be desired, such check may be 
supplied by the requirement of con- 
firmation by the state senate or other 
legislative body, of appointments 
made through the dual agency sug- 
sested. 

“c) The appointee after a period 
of service should be eligible for re- 
appointment periodically, or periodi- 
ally go before the people on his rec- 
erd, with no opposing candidate, the 
people voting upon the question, 


be retained in 


‘Shall Judge 
Offices Fa 

One reason for the A.B.A. indorse- 
ment of the Kales plan in 1937 was 
the stimulus given to the subject by 
the adoption in California of a similar 
plan in 1934. 

The Missouri plan, adopted in 
1940 after a vigorous campaign by a 
state-wide organization created for 
that purpose and known as the Mis- 
souri Institute for the Administra- 
tion of Justice, provides for the filling 
of judicial vacancies in the Supreme 
Court, the Court of Appeals, and the 
circuit courts of St. Louis and Kansas 
City, by appointment of the governor 
from a list of names submitted by a 
nominating commission. For supreme 
and appellate court judges, the com- 
mission consists of the chief justice, 
three lawyers elected by the bar, and 
three laymen appointed by the gov- 
ernor. For the circuit judges, it con- 
sists of the presiding justice of the ap- 
propriate court of appeals, two mem- 
bers of the local bar, and two citizens 
appointed by the governor. Sixty 
days prior to the general election pre- 
ceding the expiration of a judge’s 
term he may file a declaration to suc- 
ceed himself, in which case his name 
is submitted to the voters on a sepa- 
rate ballot without party designa- 
tion, reading: “Shall Judge of 
the court be retained in of- 
fice? Yes No .’ If he gets a 
majority of favorable votes, he has 
another term; if a majority vote 
against him or if he does not file the 
declaration, there is a vacancy which 
is again filled by nomination and ap- 
pointment. 

It is not possible here to tell you in 
detail about the working of that plan 
in that state during the past seven 
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years. Suffice it to say that no serious 
or substantial criticism has developed 
with respect to any feature of the 
plan. All appointments have been 
pronounced excellent by everybody, 
including the plan’s opponents, and 
the removal procedure has even been 
used on one occasion to advantage. 
That the Missouri voters are more 
than satisfied with it may be gathered 
from the fact that they voted for it 
with a 90,000 majority in 1940, and 
on its resubmission in 1942 they 
reindorsed it by a majority of 
180,000. Since then they have sup- 
ported it a third time in adopting the 
Constitution of 1945, and nobody 
any longer doubts that its future in 
that state is secure. 

The California and Missouri exper- 
iments have not gone unnoticed, 
and, as time goes on, the movement 
for reforming methods of selecting 
state judges has steadily gained mo- 
mentum. 

Twenty-one states choose their 
judges just as they do their other 
public officers, by nomination of po- 
litical parties, either by primary elec- 
tion or in convention, and a subse- 
quent election. Fourteen states have 
attempted to “‘take the judges out of 
politics” by removing them from the 
political parties and having them 
elected on a nonpartisan ballot. In 
Michigan is an anomalous hybrid sys- 
tem, with political party nomination 
and then nonpartisan election. The 
remaining thirteen states make use 
of some form of appointment for all or 
part of their judges. It will be worth a 
moment’s time to describe each of 
them briefly. The judges of Vermont, 
Virginia, and South Carolina are 
chosen by the state legislature. The 
judges of the Rhode Island supreme 
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court are chosen by the legislature 
and superior court judges by appoint- 
ment of the governor with confirma- 
tion by the senate. Judges of Con- 
necticut’s minor courts are chosen by 
the legislature; probate judges are 
elected; and all others are appointed! 
by the governor with confirmation by 
the legislature. New Jersey vice-chan- 
cellors are appointed by the chancel- 
lor; all other judges are appointed by 
the governor with senate confirma- 
tion. All New Hampshire and Massa- 
chusetts judges and all Maine judges 
except probate are appointed by the 
governor with approval of his coun- 
cil. Delaware judges are appointed by 
the governor with confirmation by 
the senate, and the same is technical- 
ly true of Florida circuit judges, al- 
though in practice the system 
amounts to election in the Demo- 
cratic primary. Florida supreme court 
judges are elected. The modes of se- 
lecting California’s appellate judges 
and those of Missouri have already 
been described, but they apply to the 
trial bench only in St. Louis, Kansas 
City, and Los Angeles. Elsewhere in 
those two states circuit judges con- 
tinue to be elected as heretofore. 
Plans patterned after or closely 
analogous to the Missouri plan are 
under active consideration in a dozen 
or more states at this time, and in 
nearly as many more interest in the 
improvement of methods of selecting 
judges has manifested itself in one 
way or another. Ina half-dozen states 
it appears as part of a broad plan for 
modernization of the entire state ju- 
diciary. The Arkansas plan, first 
drafted a year ago and recently re- 
drafted by a state bar commission 
that has devoted a year of work to it, 
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liffers from the Missouri plan chiefly 
n that nominations are by the entire 
var of the district affected rather 
han by a nominating commission. In 
he Texas plan the leading difference 
s that the supreme court nominating 
ommission consists of the chairman 
f the various district commissions. 
4 revision of the Arizona judiciary 
rticle including a Missouri-type 
udicial selection plan was drafted by 
he Arizona Judges’ Association last 
rear and submitted to the legislature 
ry the state bar legislative committee, 
ut no legislative sponsor was found 
ind the project appears to be tempo- 
arily halted. Also presently in eclipse 
re the campaign for a Missouri-type 
ystem in Oklahoma, which was re- 
ected at the last meeting of the Okla- 
oma Bar Association, and the Minne- 
ota court plan drafted by the judicial 
ouncil four or five years ago and now 
ery nearly extinct. The Oklahoma 
lan, however, would have applied 
o the entire state, and in declining 
0 indorse it the Association directed 
urther study of the possibility of 
yorking out a plan applicable only 
9 the appellate judges and the trial 
ench of the state’s largest cities, as 
‘as done in California and Missouri. 

The Pennsylvania Bar Association 
| sponsoring a similar plan in that or- 
anization. The committee on selec- 
on of judges of the Washington 
tate Bar Association was ready to 
itroduce in this year’s legislature a 
roposed constitutional amendment 
roviding for a Missouri-type plan 
ut decided to defer it to the next ses- 
ea and to conduct an educational 
impaign in the meantime. The Judi- 
aly Committee of the Colorado Bar 
ssociation submitted to the Associa- 
0% at its annual meeting last week a 
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plan similar to the Missouri plan, to 
which the Committee has given much 
favorable attention and study. The 
Association by a large vote indorsed 
the Committee’s proposal and agreed 
to undertake the campaign for its 
adoption. 

The Utah State Bar has just suf- 
fered a defeat in its long campaign for 
adoption of an ingenious plan that 
deserves a trial somewhere. It pro- 
poses a very carefully selected and 
organized nominating committee, the 
nominations of which are to go not to 
the governor for appointment but 
directly to the people for adoption by 
ballot. The recent legislature failed to 
pass the bill, but the campaign is not 
over. 

New York, which led the parade 
away from appointment to election of 
judges a century ago, has had more 
than one occasion to regret it during 
those hundred years. Four years ago 
the revelation that a man with prov- 
en underworld connections and open 
political support of that element had 
the nomination for supreme court 
justice and, in spite of a hue and cry 
over that fact, went on to win the 
election stimulated a judicial selec- 
tion reform movement that had its 
inception in the Association of the 
Bar and culminated in the organiza- 
tion of the present Citizens Commit- 
tee on the Courts. The Missouri plan 
has been studied with great interest, 
along with many other proposals; but 
the plan that has drawn the most sup- 
port is a unique one combining the 
tenure subject to the periodic non- 
competitive election with original ap- 
pointment by the governor without a 
nominating commission and with 
confirmation by the senate. Right 
now the Committee is concentrating 
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on improvement of removal pro- 
cedures. 

Judicial selection campaigns of 
smaller scope are in progress here and 
there. The Illinois constitution is al- 
most impossible to amend, but the 
large Municipal Court of Chicago is 
a statutory court, and Chicago bar 
leaders are working on a campaign 
for an appointive plan to be adopted 
by the legislature for that court. In 
Rhode Island, where not so many 
years ago the legislature turned out 
the entire supreme court in one coup, 
the state bar association is sponsoring 
a constitutional amendment to make 
those judges, like the rest of the state 
judiciary, appointed by the governor 
and senate. In Ohio, where a cam- 
paign for an appointive judiciary was 
defeated about ten years ago, the 
Cleveland Bar Association has been 
making history with its improved 


methods of testing bar opinion on tk} 
qualifications of judges and judici#) 
candidates and making that opini 
felt in the judicial campaigns of the! 
city. The Democratic party of Tr 
diana pledged itself to judicial selec 
tion reform at its last convention, an” 
even in Massachusetts, stronghold ¢! 
the appointive judiciary, there is cor) 
siderable interest in certain ae 
of the Missouri plan, especially th’ 
nominating commission and the suk) 
sequent confirmation at the polls. # 

I will venture the hope that in th 
not too distant future Kansas ma’ 
share with Missouri and, I hope, wit. 
Arkansas, Colorado, Pennsylvani 
and some of these other states the dis 
tinction of having made outstandin; 
provision for the administration o 
what Daniel Webster spoke of as thi 
greatest concern of mankind on eart] 
—Justice. 
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